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Potential Climate Change Lawsuits

Why Germany?

1) Lawsuits against the state (fundamental 

and human rights): active and growing

2) Lawsuits against companies in the energy sector 

a) Public authorities and states 

(e.g. New York, Rhode Island in the US): non existent

b) Private individuals (Lliuya): long time dormant but 

now active

3) Lawsuits against climate activists (e.g. RWE, Airports) 

active
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Recent Climate Change Litigation Germany



Lliuya v. RWE
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Lliuya v. RWE (Case History)

• 15 December 2016: Dismissal of the case by 

• the Regional Court Essen as inconclusive 

• (based on the ‘Waldschadensfall’, BGHZ 102, 350 (1987)):

• Lack of proof of causation

• Appeal to Higher Regional Court Hamm,

• Oral hearing on 13 November 2017: action is conclusive. 

• Companies in the energy sector (CO2 emitters) are generally  

• liable within the scope of their contributory causation for the 

• impairment of third-party property as a result of climate change.
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Lliuya v. RWE (Decision & Issues)

• 28 May 2025: Dismissal of the case by the OLG Hamm

• (5 U 15/17, Versicherungsrecht 2025, 997)

• Reason: no actual damage

− Yet: HIV cases (likelihood of damage might amount to damage)

− (expert evidence: less than 1% likelihood of damage in

− the forseeable future)

• Suspicious: lengthy obiter dicta 

• Central Questions: 

− causation 

− proportionate responsibility
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Lliuya v. RWE (Causation)

• Traces of “German“ CO2 molecules in the Peruvian atmosphere?

• Similar test to NZ law: “but for”-test and remoteness test

• Preparatory Work on the German Civil Code (1896):

• ‘We live at the bottom of a sea of air. This circumstance 

• necessarily leads to an extension of the effects of human 

• activity into the distance.’ (...)

• ‘He who is the cause of the origin or spread of imponderables 

• must know that they take their own course. Their propagation 

• across the border is therefore to be attributed to him as a 

• consequence of his act...’

• Remoteness Problem:  Varying degrees of causation 

• throughout the trial (0.24 – 0.38 %)
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Lliuya v. RWE (Claim twist)

• Cautionary tale: twist of the claim

• Claim based of injunctive relief (Sec. 1004 BGB)

• (1) If the ownership is interfered with by means other than removal or retention 

• of possession, the owner may demand that the disturber remove the interference. 

• If there is the concern that further interferences will ensue, the owner may seek 

• a prohibitory injunction.

• Pursuant to German law injunctive relief exclusively directed towards 

• the future

• Deliberate misconstruction by the court (pressure group influence)
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Lawsuits against Climate Activists 1/3

• “Klima-Kleber” = 

• “Global Warming Gluers”
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Lawsuits against Climate Activists 2/3

• February 2025 Action for damages at the 

• Regional Court (Landgericht) Düsseldorf

• (15 O 133/24) by Düsseldorf Airport

• Aim: recovery of lost profits from

• take-off and landing fees (€ 48.786,62) 

• (more heads of damages imaginable) 

• Similar actions in Berlin 
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Lawsuits against Climate Activists 3/3

• Tortious liability by & large recognised

• (Previous successful criminal charges)

• Problem 1: Solvency of the activists

− German insolvency law does not 

− protect against the financial consequences 

− of wilful acts

• Problem 2: Liability of “Last Generation 

• Germany”as such

− (+) if they hold assets in their own name

− (Behme, Neue juristische Wochenschrift 2023, 327)
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Thank You for Kindly Paying Attention!

 Prof. Dr. Oliver Brand, LL.M. (Cambridge)

 Contact: brand.uni-mannheim.de/kontakt

   oliver.brand@uni-mannheim.de

   +49 (621) 181 1363
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