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6147301

Black Saturday: 7 February 2009

• 173 people died

• Over 3500 structures destroyed

• More than 2000 homes destroyed

• Total insurance payments: $1.09B AUD

•Total cost to the Victorian community: $3B AUD
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Bushfire litigation in Australia

▪ Insurance industry response

• Prompt claim settlements

• Obstacles overcome

• Widespread underinsurance  
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5 class actions
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Hall & Wilcox represented the interests of four large corporate insurers 

with collective losses in the Kilmore East fire of $338M

Kilmore East fire - The choice
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Options for Kilmore East

Opt out and 

commence 

separate class 

action

Opt out 

and ‘blacken 

the sky with 

writs’

Do
nothingBack 

room deal with 

insurers on 

each side of 

the fence

Actively 

participate in 

the class action 

with Maurice 

Blackburn
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In bed with the enemy

▪ H&W represented insurance interests on Kilmore East 

class action steering committee

▪ Consulted on questions of substance or significance

▪ Insurers funded external disbursements up to $3.5M

▪ No indemnity to the lead plaintiff for her costs exposure
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▪ The trial

• Trial commenced four years after the class 

action issued

• 15 month trial with 40 expert and 60 lay 

witnesses and more than 10,000 documents 

tendered

• More than $300M in legal costs incurred by 

the parties

• Biggest, most complex class action in 

Australian legal history 
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Kilmore East - $1.5B question…

What caused the failure of 

the 43 year old Valley Span 

conductor?
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Approved settlement:

▪ $494M

• Maurice Blackburn’s costs $60M

• Personal injury $163M (70%)

• Property claims $271M (33%)

Contribution:

• SPI $378M 

• State parties $103M

• UAM $12.5M
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A model for the future?

▪ Pros

• Cost effective (ROT of > 4,000%)

• Low risk

o Limited exposure to costs

o Insurers kept low profile

o Insurers kept informed and consulted

on substantive issues
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A model for the future?

▪ Cons

• Inherent conflict of interest 

• Settlement of property claims very significantly 

discounted

• An uneasy alliance

• Consultation but no real control

• Insurers not prepared to oppose settlement

Bushfire litigation in Australia
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Maddens Lawyers – first in best dressed
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Insurers seize the initiative

▪ Beefed up subrogation/assignment clauses

▪ Willingness to run separate subrogated 

recovery actions

▪ Class actions on the nose

▪ More efficient and effective 

▪ More control but greater risk
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For assistance:

Rachael Arnold
Partner, Insurance
+61 2 8267 3808 (direct)
rachael.arnold@hallandwilcox.com.au

Matthew Curll
Partner, Insurance
+61 2 8267 3804 (direct)
matthew.curll@hallandwilcox.com.au

Andrew Lyle
Partner, Insurance
+61 3 9603 3510
andrew.lyle@hallandwilcox.com.au

Matt McDonald
Partner, Insurance
+61 3 9603 3564
matt.mcdonald@hallandwilcox.com.au
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