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Overview

• Facts  

• Parties

• Charges

• Investigation by WorkSafe NZ

• The case

• The decision

• Concerns with approach taken by WorkSafe     
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Facts

• On 13 May 2016 an employee of AgFirst went to Athenberry 
orchard for the purpose of conducting a maturity sample in some 
specified kiwi fruit blocks

• She had been instructed to undertake this testing by her 
employer, following a request by Athenberry via Humes
packhouse

• Mrs Rogers was provided with a map for orientation purposes

• Fruit was sampled in 2 other areas and she then moved to Blocks 
501-503

• Mrs Rogers’ quad bike rolled, trapping her – she died of 
asphyxiation. And was discovered some hours later following a 
search
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Parties

• Zespri - EU

• AgFirst – Guilty plea

• Athenberry Holdings Limited - defended

• Hume Pack-N-Cool Limited - defended
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Charges

• Athenberry faced two charges; under ss36, and 37 of the Act

• s36 

― Being a PCBU, failed to ensure, so far as was reasonably practicable, the health and 
safety of workers whose activities in carrying out work were influenced or directed 
by AHL, namely Agfirst Bay of Plenty Ltd (Agfirst) workers, while they carried out the 
work, namely collecting maturity samples at Athenberry orchard, and that failure 
exposed Agfirst workers, including Yvonne Rogers, to a risk of death or serious injury. 

• s37 
― Being a PCBU, that being a PCBU that manages or controls a workplace, namely 

Athenberry Orchard, failed to ensure, so far as was reasonably practicable, that the 
workplace and anything arising from that workplace were without risks to the health 
and safety of any person including Agfirst Bay of Plenty Ltd workers, and that failure 
exposed those persons, including Yvonne Rogers, to a risk of death or serious injury.
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It was reasonably practicable to have:

• Had a competent person assess, and identify all potential hazards that workers 
working at the Athenberry orchard, including Agfirst Bay of Plenty Ltd 
(“Agfirst”) workers collecting maturity samples, may encounter, including quad 
bike roll over on steep slopes / uneven terrain, and to ensure that the 
appropriate controls were implemented

• Noted all potential site hazards (including no-go zones) at the Athenberry 
orchard on its 2016 orchard map 

• Ensured that all potential site hazards (including no-go zones) were clearly 
designated on the Athenberry site

• Ensured that all Agfirst workers were inducted upon arrival at the Athenberry 
orchard with respect to all potential site hazards (including no-go zones). 
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The Investigation

• WorkSafe visited the following day

• They did not secure the scene, having taken 
control

• 2 Inspectors involved throughout this stage

• No forensic investigation of scene -”one single 
measurement of indeterminate length appears 
to have been taken”

• Did not secure deceased’s car

• No other orchardists spoken to

• No other pack-house spoken to.

• 93 photographs of other hazards
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• I accept Ms Vining’s more expansive approach to the 
analysis of the factual matrix, as being more in keeping 
with the nuanced and flexible approach adopted and 
mandated in the new legislation. 

• Mr Flynn’s narrower focus on each individual entity, as 
opposed to assessing the industry wide system in place, is 
in my view less apt for the complex work environment 
created by the various Zespri mandated contractual 
relationships and industry practises revealed by the 
evidence
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Judge Ingram’s comment

― The approach advanced by Mr Flynn in evidence as to what may 
constitute “reasonably practicable” steps is overly broad in the 
liability net it casts, and overly fine in the mesh of that net. 

― It is broadly impractical in application in the agriculture sector 
generally, and the kiwifruit industry in particular. 

― It does not accord well with flexibility upon which the statutory 
machinery is premised, and if adopted, in these circumstances at 
least, Mr Flynn’s approach would extend criminal liability well 
beyond the core statutory premise that differing work 
arrangements will produce differing responsibilities and liabilities. 


