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Crossley Gates, Special Counsel, DLA Phillips Fox

Duty of disclosure and agency



	
�����
���


• Proposals for the reform of the duty of disclosure

• Proposals for the reform of the law of agency for • Proposals for the reform of the law of agency for 
insurance intermediaries

• Other miscellaneous proposals
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• Insurers must give a warning about the duty of disclosure 
and the consequences of non-compliance within 5 working 
days of:

• Contract formation
• Changes in cover
• Renewal
• During claims process [?]

• Allowance will be made for electronic communication.
• Policy holders will have a 5 working day cooling-off period 

after receipt to cancel the cover and receive a full refund. 
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• A failure to warn will result in:

• The commission of an offence attracting a penalty
• The removal of the insurer’s right to avoid the contract • The removal of the insurer’s right to avoid the contract 

retrospectively
• The policy holder’s entitlement to seek damages, including 

for the amount of the premium and other fees and 
charges.
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• The current duty to disclose all material facts at 
inception and renewal remains.  

• The current definition of a material fact also remains, 
i.e. ‘a fact that would influence a prudent underwriter’s 
decision whether to accept the risk, and if so, on what decision whether to accept the risk, and if so, on what 
terms’.

• By implication the Pan Atlantic gloss on that test 
remains also:

• The fact can ‘influence’ even although it isn’t determinative,

• But  the actual underwriter must be induced by it.
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• What amounts to an actionable misrepresentation will 
no longer differ between general insurance and life 
insurance.

• There will be no distinction between a non-disclosure • There will be no distinction between a non-disclosure 
and a misrepresentation. The law will be the same for 
both.
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Retrospective avoidance will only be available:

• In the case of a fraudulentfraudulent non-disclosure or 
misrepresentationmisrepresentation

• Where an answer to a answer to a specificspecific questionquestion
expressly put by the insurer is substantially 
incorrect and material.

• Where the insurer seeks to avoid the contract 
within 10 days of the risk first attaching10 days of the risk first attaching (to allow 
for cover notes).

• Where the contract is one of rere--insuranceinsurance .



�����������
�������� 
�
��
���

Certain non-avoidance remedies will be available:

• When a reasonable personreasonable person in the circumstancesin the circumstances
ought to have known that the non-disclosed or ought to have known that the non-disclosed or 
misrepresented facts would have influenced the 
decision of a prudent insurer. 

• For life insurance, when an incorrect statement of incorrect statement of 
ageage is given.
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The non-avoidance remedies will be:

• Reducing the claim paymentclaim payment or declining it altogether.
•• Cancelling the policyCancelling the policy for the future only.•• Cancelling the policyCancelling the policy for the future only.
• Adjusting the amount of the premiumamount of the premium .
• Continuing the policy but on adjusted termson adjusted terms .

More than one remedy will be available for a breach.  The 
level of the remedy must be commensurate with the breach 
made.
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•• Retrospective avoidanceRetrospective avoidance will commonly only be available 
where there has been:

• Fraudulent concealment of the material fact, or• Fraudulent concealment of the material fact, or
• The answer given to a specific question in the proposal is 

substantially incorrect and material.
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• Specific question in the proposal – issues:

• Will insurers become stricter about the need for a fully 
completed proposal?completed proposal?

• Will this lead to lengthier proposals by insurers?
• How will this affect telephone sales?
• What will happen at renewal – completion of another 

proposal?
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• At present, the common law of agency applies to 
insurance intermediaries, subject to section 10 of the 
Insurance Law Reform Act 1977.  Insurance Law Reform Act 1977.  

• Section 10 deems agency and knowledge of material 
facts in certain situations. 

• It is not a model of clear drafting.



	
����

���
�������������� ���

�

• The follows problems have been identified by Cabinet 
with the current law:

• Section 10 is enlivened by the intermediary receiving 
commission – but what amounts to commission can be 
uncertain.

• Section 10 (2) only applies to the insurer’s deemed 
knowledge about material facts at policy formation. 
Actions by the intermediary that lead to a policy holder’s 
breach of the policy or a misunderstanding about the 
cover are not addressed.

• No requirement to disclose to policy holder who they are 
acting for.
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• The MED proposed the repeal of section 10 and the 
replacement of it with 'a conclusive system of 
determining an insurance intermediary's agency 
status'.
It proposed that agency, for the purpose of policy • It proposed that agency, for the purpose of policy 
negotiation and formation, be determined on the basis 
of written authorisation by an insurerwritten authorisation by an insurer . 

• The default position would be that the intermediary is 
the agent of theagent of the policy holderpolicy holder unless the 
intermediary had written authority from the insurer to 
be its agent.
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• However, Cabinet has changed this and proposes:
• Agency will be determined on the basis of written 

authorisation by the insurer or the policy holderor the policy holder .
• To be an agent of theagent of the policy holder onlypolicy holder only requires written 

authorisation from the policy holder to that effect.
• To be an agent of the insureragent of the insurer requires written 

authorisation from the insurer to that effect.
• Where no written authorisationno written authorisation is in place, or written 

authorisation from both [?], the intermediary will be 
deemed to be thedeemed to be the agent of the insureragent of the insurer .
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• In relation to the intermediary being the deemed agent 
of the insurer, the Minister of Commerce said:

This places an incentive on insurers to check whether the This places an incentive on insurers to check whether the 
policy holder is aware when an insurance intermediary is the 
agent of the policyholder and not the insurer.

• The Minister appears to be saying it is incumbent on 
insurers to advise policy holders about agency, and 
what is needed for the intermediary to be the agent of 
the policy holder?
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• This raises a number of practical problems:

• For each placement of business, insurers will have to 
enquire of intermediaries whether they have a written 
authority from the policy holder in place, or else face the 
consequences of the intermediary being their agent if this 
is not the case.

• If insurers follow the Minister’s approach, intermediaries 
will not be happy with insurers going around them and 
discussing agency with the policy holder direct. 
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• The intermediary is required to provide the following 
written disclosure to the policy holder:

• Whether the intermediary is the agent of the insurer, 
a number of insurers, or the policy holder a number of insurers, or the policy holder 
(presumably based on the existence of any written 
authorisations, or otherwise the default rule), and any 
changes in that status.

• The general effect of this.

• Failure to do this creates an offence attracting 
penalties.
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• Practical effects:
• Most intermediaries are approached to act for the 

policy holder.
• Unless the intermediary obtains a written authority 

from the policy holder, the intermediary will be the from the policy holder, the intermediary will be the 
agent of the insurer.

• The intermediary will have to disclose this, and the 
effect of it.

• Insurers will have to continually query intermediaries 
about the existence of a written authority from the 
policy holder or face the possibility of the 
intermediary being their agent. 
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• The section replacing section 9 of ILRA 1977 will make it 
clear it does not apply to claims made policies.

• The section replacing section 11 of ILRA 1977 will make it 
clear it does not apply to limitations or exclusions relating clear it does not apply to limitations or exclusions relating 
to:

• Age, identity, qualifications or experience of a driver of a 
car, boat or plane, or

• Geographical limits, or
• Commercial use.
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